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tJUl 201994

The Honorable Reed E. Hundt
Chaiman
rederal Communication. Commi••ion
1919 M Street, H.W.
Wa.hington, D.C. 20554

o.ar Mr. Chairman:

I ... writing to you with regard to tM ea.ni••ion'.
imple..ntation of the ca.pet1t1ve bidding .tatute enacted by
Congr••• lut .~r. In particular, I am cODe.med that the
Commi••ion uy etlbark on a path that i. not requ1rec! by the
.tat~te, that will lead to protracted litigation, and that will
delay both th. i.auance of licen... in tn. Par.onal Communica
tion. S.rvice (PCS) and the del t very ot such .ervice. to the
American public.

Moreover, if the.. delay. 1n fact occur, it 1. clear that
the Commi••1on will find ita.If in violation of th••tatute.
Section 30J(j) requir•• the ca..i••ion to promote -the ... rapid
deployment of new technologi•• , product. and ••rvic•• , without
... judicial delay.-.

M I have ncRecI in other correapond.ance with the Coaai••ion,
.ection 309(j) ... drafted a. a generic atatute, to be ua.d to
i ••ue licea.e. in a variety of different radio .ervice.. G1ven
the pen4i~ proce.ding. to create and iaaue licen... in the
propo.e4 Peraonal eo..unicatioDa Service, and th. atatutory
referenc•• to PeS, it i. clear that Con9~•• cantemp1ated that
the CQlftl\i••1on would WIe cOIIIpetitive bidd1ng procedur.. to i ••ue
PCS lic.n.... But CODgre•• wa. careful to build fl.xibility into
the .tatutory text, aDd in face require. flexibility by the
Commi••ion by dir.eting it to employ a variety of differ.nt
methodologies depeDcling on t.he circva.tanc... In abort, .ection
309(j) wa. not drafted .olely for the purpoa. of iawing PCS
licen.e., a fact di.cu••ed at length in the Hous. Commieeee
.eport (R.R. ~ept. 103-111).
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The rea.on, for requiring a flexible approach to the
licen.ing' ,roce•• 1. that COntre•• recognized that each of the
variou. radio ••rv1ce. haa different characteri.tics. Some
••rviee. may be inherently national in .cope, and are unlikely to
provide an environment, in which 11 bu.in••••• can flourish.
Oth.r .ervice. may permit lieen to aerve relatively small,
"niche- marketa, in which a .mall buaine•• can cu.tomize its
••rvice. to it. cu.tomera' needa, and thereby prosper. Par that
rea.on, .ubaec:tiOll (4) ec) of a.ction 30. (j) require. that wh.n
the Cc.li••ion take. into account the characteri.tic. of the
propo.ed .arviee it strives to prcmote eceme:-ic opportunity for a
wide variety of applicanta, including ...11 bu.in••••• , rural
t.lephone compani••, and bu.in..... owned by member. of minority
groupll &Dei~. A "one .iae fit. all- approach i. not
appropriate, and wa. rejected by COngre••.

I am troubled, therefore, by a campaign that appear. to be
underway to force the COlIId••ion to adopt .pectrum.et-a.ide. for
bu.in•••es owned by metnber., of minority group. and W01D8n when it
accept. applications for licen... in t~ PeraoDal Communication.
Service. I have r.viewed a variety of l.tter••ent to you by
many of my call_vue. in the Houae, •• well a••everal from
Members of the senate. Regrettably, none of th••e letters appear
to recognize tbe flexible approach mandated by the atatute. None
contain any analy.is addr••sing the characteristics of the
Peraanal Cornanmicat1on. Service. Rather, mo.t of the.e lett.r.
app.ar to r.ly on .et-••ide. that may have be.n appropriate in
'another context, but which have little relevance to the i.sue.
that the Commia.ion i. required to .ddr••••

Ironically, ..veral of th••• letter. ackDoWledge the
capital-int.naive nature of the new Per.onal Comaunicat1on.
Sarvic.. In my analysis, that particular charactertstic ought to
weigh h.avi1y in the C01IIIIli••ion'. deliberation., and .te.r the
CoaIDi••ion away frolll .et-asides and toward. other _chani_ to
..et the requirecnenta of the statute. Artificially reducing the
eo.t of entry for under-capitalized firma to enter a capital
intenaive iDdu.try will de little to accelerate the delivery of
.ervice to the public. It could, however, r ••ult in protracted
litigation, •• well a. the unju.t enrichment of some of the
applicanta.

I would .1.0 note that the t.ra •.et ••ide.- appear. nowhere
in the .tatute. Specific reference i ...de to -tax certificates
and bidding pref.renc•• and oCher procedure.-; there i. no
atatutory requir...nt that the ca.-i••1on .mploy .pectrum .et
a.ide. to me.t the requir••nta of the Act.

The legal ba.i. for pa.t Cam-i••ion policie. that w.re
d••igned to incr.... the number of Commia.ion licen.... that are
membera of minority groupa and women for Titl. III .ervic.s i.,
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at this jUDctUrt(!, not altogether clear. A significant expanaion
and ext.n.1on of tho.e polici.s to Title II ••rvic•• -- where
there i. littl., if any, nexus between the characteristic. of the
licens.e and the type or quality of the .ervice that t.
r.ndered -- i. lik.ly to be .ubjected to .xten.ive litigation,
the outeam. of which i. qu••tionable. The COmmi••ion will face a
h.avy burden to de.cn.trate that a· ••t a.ide i. a narrowly drawn
re..dy to addrea. a ~ciflc prebl... If the cOlllmi••1on'.
polieie. in this regaid are ultiMately overturDed in court, the
effect could well be to require that all PCS licenae. be
subjected t~ a new round of competitive bid8, d.laying the
clelivery of ••rvice for y.ar•.

The co.1ssic:m need not run that ri.k. '!'he atatut. giv••
tbe Commi••ion ample flexibility to de.ign competitive bidding
rule. that ar. .uatainable in court, that do not j .oparclize the
protilpt delivery of aervice to the public, and that will fulfill
the .tatutory mandate to enllUre that _11 bu.ine...., rural
telephone compani•• , and bu.in..... owned by .-mber. of minority
groupe and women are given the opportunity to participate in the
provi.ion of .pectrum-ba.ed ••rvice•.

Inde.d, on. propo.al that ba. been the subject of numerous
comment. in recent week., would achieve the goal. of 8ection
30,(j} without endan~ring the Commi••ien'. PCS licensing
proce... Thi. propo.al, which would cr••t. a 8O-called
".ntrepren.ur. block-, ••ek. to achieve the requirem.nta of the
.ection by limiting tM ab:l.lity to bid on certain block. of
frequ.ncies to c~ie. that fall UDder a certain revenue
thre.hold. Thi. will help to ensure that a variety of nod••t
.iz.d ~d ...ller compani•• will have the ability to compete with
each oth.r to acquire l1cen••• OD a mar. equitable baai. without
facing comp.tition from the large.t firma with ...i.r ace••• to
.ignificant capital. A large number of fi%'1U in the country have
the experti.e and ability to compete and will be able to provide
efficient, competitive pes .ervice but which have relatively low
revenue•.

However, ..veral of the conaenter. have _d. propoaal. that
fail to recogniz. the capital-inten.ive nature of the PCS
bu.in.... For lazwer 1I&rket., .uch a. lfew York, Lo. Augele. and
Chicago, a suece.aful competitor vill have to be well
capitali.ed. The recc.aendation of tbe _11 au.in•••
Admini.tration, which 8ugge.ted that the Commi••ion define small
bu.ine.. a. • company with gro.. revenue. of 1... than $40
million per year, i. probaDly inadequate for large market.. It
i. highly likely that. cc.panyof that.i.e lack. the r ••ource.
to acquir. capital .uffici.nt to de.ign and build • PCS network
in th.ae mark.ts. Moreover, a sub.tantial portion of the..
network. will have to be constructed and operational before
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subscribers can. be expected to s~cr1be to, and pay for, the
service, thereby generating revenues for the licensee.

Aa the size of the market d.era•••• , the ability of smaller
busines.es to participate will incre.... The Commi••ion should
recognize that capital requirements will vary depending on the
market involved, and e.tabli.h ••liding .cale to a••ure that
well-capitalized firm. are not excluded from the larger market•.

In addition, the C~S.iOD mu8t confront a variety of othar
i ••ue.. In order to prevent unjust .nrichment, for example, the
Commis.ion mu.t ensure that wianiDg bidder. r.tain th.ir licen.e.
for a .ufficient period of tia. to el18ure that they build and
operate a sy.te. thA_elv•• , and are not .cquiring • 1icelUl.
merely for .peculative purpo•••.

Comm-nter. have .ugge.ted .everal other mechani... that the
commi••ion can u•• that will .k.w the outeaa- of the bidding
proc.... Par example, selectively granting bidding credit. to
certain bidder., but not to others, can rai.e ..riou. i.8U•• that
are c.rtain to be litigated. I urge the eo.ti••!on to be
extremely cautious in this respect, and avoid pr.ferential
treatment to .om. cl..... of bidders without ensuring that the
preference i ••ufficiently narrow .0 .s to 8urvive court r.view.

On the other hanel, permitting winning b1dciers, with gro.s
revenu•• below a thre.hold amount, 1;0 make in.tall....nt p&yments
over a period of year. will grant significant advantage. to
.maller companies that lack access to capital. Yet it will do .0
ba.ed on economic criteria, and without rai.ing the conatitu
tional i ••ue. referred to above.

I recognize that the Commi••ion fac.. an excoedingly
difficult ta.k in crafting rules that will nti.fy the
r.quirement. of the competitive bidding .tatute. I .tre•• ,
however, that Congre.s bas given the C0IIII1.sion the nec•••ary
flexibility, and th8 mandate to utilize .uch flexibility, to
achieve the goals of the law. It: i. my hope that the Conni••ion
will use it. discr.tion wiaely. and adopt rul•• that will
expedite the delivery of ••rvic. to the public, without the
d.lays that are certain to occur if the Commi••ion yielda to
political pre.sure and .dopt. rule. that are ultimately rejected
by th. courts.

I look forward to reviewing the Commission'. decision next
week.

~
JOHN D. DINGELL

c:HAIRMMI


